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RECENT IMPORTANT DECISIONS 509 

insurer admitted that it was included in the old policy and saw no necessity 
of mentioning it. 

Insurance — Suicide — Construction of "Sane or Insane" Clause. — In 
an action on a life insurance policy, held, that the clause limiting the liability 
of the insurer in the event of death of insured by self destruction, whether 
sane or insane, is not a defense, as the insured was so insane -that he did not 
know that he was taking his life or that the act he was committing would 
probably result in his death. Inter-Southern Life Ins. Co. v. Boyd (1910), 
— Ky. — , 124 S. W. 333. 

There is some conflict of authority as to whether the degree of insanity 
will be considered under a clause such as that of the principal case. Ken- 
tucky seems to be thoroughly committed to the doctrine that it will be con- 
sidered. To defeat a recovery the defendant must show that the insured 
knew the physical nature of the act, although it need not be shown that he 
was legally or morally responsible. Otherwise the death will be considered 
as accidental. Mutual Benefit Life Ins. Co. v. Davies 1 Ex'r., 87 Ky. 541 ; 
Manhattan Life Ins. Co. v. Beard, 112 Ky. 45$.;Masonic Life Assn. v. 
Pollard's Gd'n., 121 Ky. 349 ; and cases cited in principal case. This doctrine 
, is intimated to some extent, though not always clearly, in the following cases : 
Bigelow v. Berkshire Ins. Co., 93 U. S. 284;' Jenkins v. Nat. Union, 118 Ga. 
587; Streeter v. West. Union Mut. Life &■ Ace. Soc., 65 Mich. 199; Sabin v. 
Senate Nat. Union, 90 Mich. 177; Pagenhardt v. Met. Ins. Co., 6 Oh. Dec 190; 
Latimer v. Sov. Camp Woodmen of World, 62 S. C. 145 (Divided Court). 
However the greater number of authorities hold clearly and positively to the 
other doctrine. Billings v. Ace. Ins. Co., 64 Vt. 78; Spruill v. Northwestern 
Mut. Life Ins. Co., 120 N. C. 141 ; Moore v. Mut. Life Ins. Co., 192 Mass. 468; 
Haynie v. Knights' Templars' & Masons' Life Indemnity Co., 139 Mo. 416 J 
Zerulla v. Sup. Lodge Order of Mut. Protection, 223 111. 518; De Gogorza v. 
Ins. Co., 65 N. Y. 232; Scherar v. Prud. Ins. Co., 63 Neb. 530; Chapman 
v. Rep. Life Ins. Co., 5 Fed. Cas. 481, 6 Biss. 238; Clarke v. Equitable Life 
Assur. Soc. of U. S. 118 Fed. 374, 55 C. C. A. 200. The general doctrine of 
this group of cases seems to be that the word "insane" implies every degree 
of unsoundness of mind. The clause in question is inserted for the very pur- 
pose of preventing conflict of opinion in case of suicide. Hart v. Modern Wood- 
men of America, 60 Kan. 678. This it is perfectly competent for the insurer 
to do. Tritschler v. Keystone Mut. Benefit Ass'n., 180 Pa. St. 205. Therefore 
once it is admitted that there is insanity it would seem that there should be 
an end to the question. The words "sane or insane" are apparently unam- 
biguous and should in such a case be liberally construed 1 just as in any other 
contract so as to give effect to the real intention of the parties. Crane v. Ins. 
Co., 3 Fed. 558. Of course under the first doctrine there is less chance of 
forfeiture which the courts seem to be extremely liberal in their efforts to 
prevent, especially in insurance contracts. Baley v. Homestead Fire Ins. Co., 
80 N. Y. 21. 

Judgment — Collateral Attack — Probate Proceedings — Sufficiency of 
NoticE. — The plaintiff made a written contract with the defendant to pur- 
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chase land of which, at one time, Toronto, now deceased was the owner; the 
defendant stipulating to convey a marketable title. In the course of events, 
after due notice of the application for letters of administration of Toronto's 
estate had been given, the final account of the administrator was filed and 
therewith an agreement by all persons claiming to be the only heirs of the 
deceased, waiving notice by publication or otherwise of the application for 
the distribution of the estate. Forthwith the probate court distributed the 
deceased's property among the heirs, who conveyed the land in question to 
the defendant. The statutes concerning probate matters provide in § 3818 
that "when a petition praying for letters of administration is filed, the clerk 
must give notice thereof by publication or by posting, and by mailing of 
notices to the heirs" ; and in § 3779 that "no order or decree affecting the title 
to real property * * * made in any probate * * * matter, shall be held to 
be void * * * on account of any want of notice, defect, or irregularity in the 
proceedings, if it appears that, before the order or decree was entered, the 
* * * administrator * * * was appointed by a court of competent jurisdic- 
tion, upon such notice as was or may be prescribed by law." In an action 
for breach of the agreement by the defendant to convey a marketable title 
based upon the want of notice of the application to distribute Toronto's 
property, it was, Held, (Steaup, C. J., dissenting) that there was no breach 
as the omitted notice was not jurisdictional. Barrette v. Whitney (1909), 
— Utah — , 106 Pac. 522. 

The court interestingly discusses the question of jurisdiction involved, 
citing abundant authority to sustain its decision. The essential nature of 
probate proceedings administering the real property of decedents is generally 
held to be in rem although in several jurisdictions they are in personam. 
WoernEr, American Law of Administration, Ed. 2, § 148; Barrette v. 
Whitney, supra; Grignon's Lessees v. Astor, 2 How. 319; Sheldon's Lessee 
v. Newton, 3 Ohio St., 494; Hanley v. Hanley, 114 Cal. 690; Wislon v. Hart- 
ford Insurance Co., 164 Fed. 817, 819; Good v. Norley, 28 Iowa 188, 193, 194. 
In the case under discussion, the proceeding was in rem and the notice of the 
application for letters of administration being duly given to the known heirs, 
the court had jurisdiction over the land in question for the purpose of ad- 
ministration; consequently, the distribution of the land among the heirs as 
a part of the process of administration was an exercise of the general power 
of the court to administer Toronto's estate. The following cases support the 
conclusion that the notice of application for the distribution of the deceased's 
property was not jurisdictional and its omission was therefore a mere irreg- 
ularity. Grignon's Lessees v. Astor, supra; Sheldon v. Newton, supra, page 
502 ; Good v. Norley, supra, page 208 ; Mohr v. Manerie, 101 U. S. 417, 426 ; 
Scruggs v. Scruggs, — Kan. — , 77 Pac. 269; In re Hanson, — Minn — , 117 
N. W. 235. Broadly speaking, the proposition established is that notice of 
trial is not jurisdictional. 

Landlord and Tenant — Use of the Roof — Signs. — Plaintiff leased to 
defendant the first floor and basement of a building, agreeing that defendant 
might erect such electric sign or signs on the roof as he saw fit, which did not 



